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Arising out ofOrder-In-Original No ._SD-06/09/AC/kloeckner Desma/2016-17_Dated:
23.12.2016 issued by: Assistant Commr STC(Div-VI), Ahmedabad.

tT .3-l4"1e>lcfic-f~/\;lklctl&i cfiT affcli' m 'Cfill (Name & Address of the Appellant/Respondent)

Mis kloceclmer Desma Machinery Pvt. Ltc
a& sf@a zr 3r4le 3near t 3riir 3rcara aar ?k at a sr 3n2er a uf zrnf@ff #ta

.:,

al a¢ TH 3f@ralt at 3-rfrc;r m 9'"o'R'ra,ur ~ ~ cf,{ ftcf>iTI t I.:, .:,

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application. as
the one may be against such order, to the appropriate authority in the following way:

9Iaal ar uca{tar 37le :
.:,

Revision application to Government of India:

(J) (cfi) (i) #tr 3en la 3#f@)fer# 1994 cfi'r mr 31la #flt aar av mni a a t qq)cfH.:, ~
um cfil' N-um a 7er#r#iaa h 3iairscar 3mazer 3r# mmr, :imc=r fficfiR". fcl:m~-~

.:, . .:, . .

faama. zalf ifs, 5Rae tr ara, via mi, ca& feet-11ooo1 'q:;J' cfi'r ~ ~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit.
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street. New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zffe m Rt gf a m ii sa zf #ranfa#t 3isra zur 3fcr<f cfiITTIDa1 * m FcRfl'
sisrar au sisra im sart v mi "Jf, m ~~ m 3tsR * mt °%' FcRfi' cfiITTIDa1
* m~~ ii gt an fr 4far a zrca <e I.:,

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse



(c)

---2---

In ·case of goods ·exp9rted outsid13 lndi~ export to Nepal or Bhlltan, without payment of
dufy.· .

sif sraa #6t sneerzcgram # fag uit sph fee mr at nu{ & sitear?r wtsr
err qi fm gurR@a srgr, srfh a &Rf "9"Tfur cfT Wflf. TR nr qr far sf@nf (i.2) 1998
tTRT 109 &Rf~-~ 'W "ITT!

7

Credit of any duty allowed to be utilized towards payment of excise duty on final
products uri_der the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~;~ (3m) f<11-Jl-JlrJc'1l 2001 cfJ .~ 9 cfJ w.flm fclf.-lfcfcc >fC!?f ~~-8 if cf!"~
ii, hf#a srrr uf mgr hfffa ma a fl per--arr gi sr4ta srr #t at-at
4fita arr Ura 3a fhuuta1fg1 Gr re; Tar <. l Jarfhf a si+fa arr 35-z #
frFGlifur qfr #gar "fl"Wf cfJ w~ ii°3TR-6 'tl@R cp[ ffl 1fr 6FTl" ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy .of TR-6 Chall an evidencing payment of prescribed fee as prescribed under Section
35-EE ofCEA, 1944, under Major Head of Account

(2) Rfasa am4aa # rr uif iava gas erg q?) zu sra "ITT cfr m 200/- ffl :!1@R
t unlg 3hi uf via·aa ya car k vznT "ITT cfr 1000 /- cp[ ffl :!1ffiR cf>) · ~ I .

The revision application shall be accompanied by a fee of .Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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(d)

(1)

(a)

(b)

(2)

a€trUn gen 3rf@)fr, 1944-#t err 35-4t/35-z a sirfa­
Under Section 35B/ 35E of CEA; 1944 an appeal lies to :-

afjasr pciiai a if@eraftire ft zgen, #trwar gea vi hara 3r4tar rrznf@raw
ct,',- fclffi~~ csc1icn -;:f. 3. 3TR. cfJ. ~l=f. -;:nf ~- cm- ~ ·

the special· 8ench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Pt1ram, New Delhi-1 in all matters relating to classification valuation and.

-a@f61Rslct ~ 2 (1) cp if ~ ~ cfJ 3@TclT cBT aft, sr4tit # mm v#tr zyea5, #€hr
Una gca vi hara rt4ht .raff@rasvwr (free) #$t uf?am 2#ta qR8at, arsarar i it-2o,m 81R-4cfo1 $1--CjJ'3°-s, 1fEITUII ,~. 318l-l&lfl!&-3B0016.

To the west: regional ben,ch of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i} (a) above. ·

€ha Una yea (sr9t) fzra, 2oo1 $l err sirfr vu zy--3 faff fg 31gI
374)#hf rrzrf@aoi ; al r{ oral cfJ fcR;m-· Gfqh;r ~ ..yq ·3m. c#l- "i1N ~-~- nrsi nr ye
cp[ "l-Ji.r, 6lfJ\if cBl" "l-Ji.r 31N rurmr zrzn uaf nu; 5 Gr4 zu Bffl"fa ? ai qg 1ooo/- ha shift
iWfi 1 sgi sq zye t i,n at iri 3l'R wrrm 1fllT~ -wrq 5 C'lruf. -m 50 ~· cfclj" ID cfr
6q; 500o/- hrht atft I 1\iTITT~~ ct)- "l-Ji.r, 6lfJ\if cp[ · "l-Ji.r 3ii ran mrzn vifr 5q; 5o
cifruf aT Umqa unar & asi u¢ 1oooo/- ffl~ w\T I cp[ ffl~ .;:ftlx-c.1-< cfJ -;:ip, ~

0
v#tar zyca, a4hr arr gc vialas ar9la zznf@raw uf arfta-­
Appeal to Custom, Excise,.& Service Tax Appellate Tribunal.



=is ia . '$-··4+2. 4!158

karf@ha #as re # wu # var al sty us z#sir'err a ,fa# +fa 46Rn &a a ta #t
gIrar qt st urfa mzITf@raw at -tflo ft{!@" i c· -~~it: ,. . .

The appeal to the Appellate Tribun.al sball be filed- iBPCJ~adruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 and shall be
accompanied against (one which at.least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Laci respectively in the form of crossed bank draft in
favour of Asstt. Registar of a· branch of any nominate public sector bank of the, place
where the bench of any nominate public.sector bank of the place where the bench of the-
Tribunal is situated. ·

(3) zaf grmra{ p msii ar rmrr hr & it r@ta per sitar clJ" ~-m cpf : :rmR -~
~ "{f fclj-m 'G'lFIT afy < rza it g #ft fa frar uh cnT'4 "{f m clJ" ~ ~~~ 3~
naff@raw at va 3r@la zu #tr var at ya am4a hut urar .&r .
In case .of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the' aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excis_ing Rs. 1 lacs fee of Rs.100/~ for each.

<Xlllll('Jll ~:~1970 <rm~ cBl'~-1 cl7"3Rfi@~~-~ \:lcRf~ <TT
pa or?gr zqenffenf Ruff ,if@rat 3mar i vz@ta # y ff r .6.so ht a Ina4 gen
fesz mm stalt . .

(4)

.0

0

(5)

(6)

One copy of application or 0.1.0. as the case may be, and the _order of the adjournment
authority shi;:tll a court fee stamp of Rs.6.50 paise as prescribed under scheduled-r item·
of the court fee Act, 1975 as amended.

a ail if@r aaj at friarvaar ·WJliT cBl' 31N ~ t1TR~ fclj-m 'G'ITdT % W1" ~ ~.
4ha nr« zca vi hara r4l4tr mrnf@raw (aruffaf@) fr1, 1os2 # ff@a &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

flt yea, a4hr suraa zyevi iaia arq# urn@raUr (Rrb), # uR 3r4tit a ma a
~m-T{Demand)~ <ts (Penalty) cpf 1o% qaarr aar 3fart& tzria, 3rf@arr qa5+ 1o cfRW
~ % !(Section · 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

ac4tr3n eras3ittarah 3irdia, en@star "a{car#ti"Duty Demanded) ­
(i) (Section) is 1D tfimR,~tITTI;
(ii) fm!r ifRi@'~~ cfi'rmw;
(iii) ~~mmtfi~6 ;t-mR,a.<rmw.

e> zrqasatifaart'#st qa smr#stair#, arh' iRa av afva sra amfern&.
For an appeal to be filed qefore the CESTAT, 10% of the Duty & Penalty confirmed by
the AppellatE? Commissioner would have to be pre-deposited. It may be noted that the.

· pre-deposit is a mandatory condition :tor filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, ·1944, Section 83 & Section 86 of the Finance .Act, 1994) . .·

Under Central Excise and \service Tax, "Duty demanded" shall include:
(i) . amount determined under Section 11 D; ·
(ii) amount of err.oneous ce:nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr caaf ii ,z arr 4fr 3r4tr ifaswr aa si eras 3rzrar erca as faaa pt a ffidT fcfiv
-.,-er Qn;:q; cfi'. 10% srarama r ail srzi #a avs fa(Ra it a q0s cfi'.10%3Jo@laf tR' cfr ;;rr~ ~1 .

.:, ,:J . . ! l .:, •. . : . . .

In view of above,. an appeal agai~st this ord$r shall lie before the Tribunal on payment of 10°~~,> ;_;. · _.. _ .
of the duty demanded '-'Yhere dutYi or duty and penalty are m dispute, or penalty, where penalty2 --~ _ :
alone is in dispute." · · .. -\?', , ,.~ <?__ r:

. we
. t-. ( /( .·:-- />= '.:-.. ..: .:"
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ORDER IN APPEAL

F.NO.V2(ST)286/A-IJ/16-17

This is an appeal ·filed by M/s Kloeckner DESMA Machinery Pvt. Ltd. (herein
after referred to as the appellants) against the OIO No. SD-O6/09/AC/Kloeckner
Desma/16-17 dtd. 23.12.2016 (herein after referred to as the impugned . order)
passed by the Assistant Commissioner (herein after referred to as the adjudicating
authority). .

2. · The brief .facts of the case are that the appellants were engaged in receiving
taxable services under the category of Intellectual Property Services defined under
Section 65(55 b) of the Finance Act, 1994. During the audit of annual report for the
financial year 2009-10, certain amount was shown as "others" under the head of
expenditure in foreign currency. Transfer of technical know-how ·by a foreign
company· to the recipient of such service in India with incidental activity of
providing training is taxable under "Intellectual Property Service". It was also
noticed that: the providence of training services adorned with technical
assistance/consultancy by the foreign entity firm in overseas to the employees of
the said assessee and thereby reimbursement of such training expenses by the said
assessee to their employees largely falls under the ambit of "consulting Engineer
Service" rather than in the scope of definition of "Intellectual Property Service" as
proposed by the Audit. In view of this, the appellants were issued a show cause
notice proposing demand and recovery of service tax of Rs. 3,28,684/- with interest
and imposition of penalties under various sections of the Finance Act, 1994. After
considering various contentions put forth by the appellant, the adjudicating
authority held the service to be classifiable under "consulting Engineer Service" and
confirmed demand of Service Tax of Rs. 1,75,024/- and imposed penalties.

3. Being aggrieved by the impugned order, the appellants have filed this appeal
on the following grounds:

(a) That the service cannot be classified under "consulting Engineer Service" as
there is no finding in the impugned order to suggest that the fee paid is
towards advice, consultancy or technical assistance or there is any nexus
with that;

(b) That there is no rendition of service by service provider to service recipient
and therefore there cannot be any levy of service tax;

(c) That the training of employees or expenditure related to training of
employees is not covered· under the scope of Consulting Engineers Service
and further that expenditure/costs cannot be considered as amount charged
by Service provider for such service provided by him;

(d) That the entire demand is time barred as there was no suppression, willful
misstatement on their part;

(e) That the nature of expenses are not related to rendition of any service and
therefore there is no obligation on the part of the appellants to submit all
such details in their returns to be submitted;

(f) That penalty. cannot be imposed as there was no suppression, willful
misstatement on their part;

(g) The appellants sought support from the following case laws:

Intercontinental Consultants & Technocrats Pvt. Ltd. vs. Union of India ­
2013 (29) STR-9 (Del.), Reliance Industries Ltd. Vs. Commissioner of C.Ex.,
Vadodara-I - 2011 (23) STR-555 (Tr-Ahm.) regarding non-coverage of supply of
manpower for commissioning or installation and imparting training under Consulting
Engineer Services, Micro Academy (India) Pv. Ltd. Vs. Commissioner of ST,
Bangalore - 2009 (16) STR-28 (Tri-Bang.) holding that activity of training does not (4).
fall under the scope of Consulting Engineers Service, Waters india Pvt. Ltd. s. a, l t

Commissioner of Service Tax, Bang - 2006 (4) STR-524 (Tri-Bang.) and many
other cases.

0

O
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4. The personal hearing in the case was!·eld on 04.10.2017 in which Shri
Hitesh Jagetiya appeared on behalf of the appellants. They reiterated the grounds
of appeal and submitted that their"submissions have not been considered. He also
submitted a copy of training invoice.

fl1"'"' ,_T

0

5. I have carefully perused the documents pertaining to the case and submitted
by the appellant alongwith the appeal. I have considered the arguments made by
the appellants in their appeal memorandum as well as oral submissions during
personal hearing.

6. I find that the issue to be decided in the instant case· is whether the appellant
is liable to pay service tax for the reimbursement of expenditure incurred on
training provided in foreign country.

7. I find that the matter has been dealt with by the adjudicating authority and
concluding that the service tax is liable to be paid on the expenditure incurred on
training taken in foreign. The adjudicating authority has concluded that apart from
training reimbursement expenses mentioned at Sr. No. 10 of the table given in the
order, no other expenses are liable to service tax payment. I agree with the
findings given in the impugned order in view of the fact that the issue has been
discussed in the case of Commissioner of Service Tax, Chennai Vs Heidelberg India
Pvt. Ltd. - 2013 (29) S.T.R. 620 (Tri. - Chennai). In this case, it has been held that
since no remuneration has been paid for training, expenses are not liable to service
tax. Here in the instant case, it is evident from the records of the appellant that the
reimbursement has been made of training expenses. In view of this situation, I find
no reason to interfere with the impugned order. find that the citations given by the
appellant in their support are not helping their cause in view of absence of any
submission by the appellant. I also find support from the decision in the case of ·
2009 (16) S.T.R. 71 (Tri. - Mumbai) IN THE CESTAT, WEST ZONAL BENCH,
MUMBAI in KEIHIN FIE PVT. LTD. Vs COMMISSIONER OF CENTRAL EXCISE, PUNE-I
in which it was held asunder

"The reason being that the actual expenses, incurred by the foreign consultant while
imparting training to the appellants' personnel in Japan and subsequently reimbursed by
the appellants, were held to be not towards consulting engineering services as these
expenses related to living, food and travel provided to appellants' technicians in Japan.
Hence no service tax was leviable on it."

2
• 8. The aspects of imposition of penalty and invocation of extended period for
raising demand have been dealt with by the adjudicating authority and I find that
the contentions raised by the appellant are not acceptable in view of the findings
given above and I do not find any reason to interfere with the impugned order.

10. The appeal is disposed off accordingly with consequent relief if any .

3141ai zarrzRt a{ 3r4at a fqzrr 3qla at#a fur star1
2wg»O
(37r gin)

ac4tzra 3z1Ga (3r4le€).:,

3-lt;J-lc\lcsllc\.
Date: : .2017

ATTESTE~

(~dhyaya)
Superintendent (Appeals),
Central GST, Ahmedabad.

'-ii
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BY R.P.A.D.

5 F.NO.V2(ST)286/A-ll/16-17

M/s. Kloeckner DESMA Machinery Pvt. Ltd.,
Road No. 1,
Kathwada,
Behind Torrent Power Sub-Station,
Ahmedabad-382430

Copy To:­

(l)The Chief Commissioner, CGST, Ahmedabad Zone.
(2)The Commissioner·, CGST, Ahmedabad (South).
(3)The Asstt./Dy. Commissioner, CGST, Div-V (Odhav), Ahrnedabad (South)
(4 )The Asstt./Dy. Commissioner,Systems, CGST,Ahmedabad(South)

-(5)Gua rd File .
(6)P.A. File.
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